Art. 2511 of the Italian Civil Code defines co-operatives as companies "with variable capital and mutual purpose". Therefore main characteristics of cooperative companies are: capital variability and most of all the pursuit of a mutual purpose. The cooperative company, while pursuing a mutual purpose, carries out in any case a business activity. Lawmakers has intervened at various times on the financial structure of cooperative companies, providing access to increasingly articulated funding sources. A turning point in this regard has been represented by Law n. 59 of 1992, which provided two special classes of shares reserved for cooperatives: investment shares and voting capital shares in the co-operatives. Both categories are addressed to special subjects, even without the requirements identified by the statute for the admission to the company, not interested in the pursuit of the mutual purpose but to the return on capital invested. Investment shares are freely transferable and may have a preferential treatment with regard to the distribution of profits that can go so far as to the identification of an interest rate increased by two percent compared to that for the cooperative members; voting capital shares in the co-operatives however, are similar to savings shares, as they do not entitle to vote and have special capital franchisees as regards the distribution of profits and repayment of capital. Paragraph 1 of Article 2526 of the ICC allows the statute of co-operative companies "to provide for the issue of financial instruments in accordance with the regulation on limited shareholder companies". Therefore the question arises: what kind of financial instruments are governed under this law and if the reference is to the participatory financial instruments introduced by Legislative Decree no. 6/2003 on public limited companies? JEL Classification: G23, G34, P13
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1. Art. 2511 of the Italian Civil Code (hereinafter "ICC") defines cooperatives as companies "with variable capital and mutual purpose". Therefore main characteristics of co-operative companies are: capital variability and most of all the pursuit of a mutual purpose.
The mutual purpose means the activity of the company is aimed not to get the most return on capital invested by members, but to offer to members themselves goods and services in consumer co-operatives, or job opportunities in production and work co-operatives, on terms more favorable than those of the market. Thus, the real advantage for the co-operative members consists of either a saving of expenditure or an increase in pay, both made by eliminating intermediaries between "co-operative producer" and "consumer-members."
In general, co-operatives offer to members goods and services or employment opportunities at market prices and periodically pay sums of money out (so called repayments), corresponding to the difference between the current price and the price calculated according the relationship of mutuality between members and company.
With regard to the variability of the share capital, article 2524 of the ICC paragraphs 1 and 2 says "share capital is not determined in a specified amount. In co-operative companies the admission of new members as provided by article 2528, does not entail amendment to the statute of the company". Paragraph 1 of article 2527 of the ICC at this regards says "statute set out the requirements for the admission of new members and the procedure, according non-discriminatory criteria consistent with the mutual purpose and the economic activity". All subjects in possession of the una tantum identified requirements can apply to become member of the company: that is the so called "open door" principle. Co-operative companies are in any case public limited companies and, pursuant to art. 2519 c.c., are subject to the rules provided for public limited companies or, in existence of the conditions required by the Italian Civil Code, to the rules provided for limited liability companies.
The reform of company law has drawn a distinction between mainly mutual co-operatives and not mainly mutual co-operatives.
Between the two types of co-operative companies there are, in fact, all things considered negligible differences for what concerns the organization structure, but relevant are the differences with reference to the tax benefits which are addressed only to mainly mutual co-operatives.
The pursuit of mutual purpose -common to both types of cooperativesjustifies a number of provisions, partially divergent and stiffer for mainly mutual cooperatives regarding the distribution of dividends and repayments and distribution of reserves to members.
The mutual purpose is also the basis of certain rules regarding the organization of the company. Article 2542, paragraph 2, of the Italian Civil Code provides, for example, for the purpose of raising the degree of democracy in the context of company bodies, that "the majority of the directors shall be chosen among the co-operative members or from those indicated by the co-operative members as legal persons."
From an organizational point of view characteristic of cooperative companies is the vote pro-capite that markedly differs them from for profit companies, the second paragraph of Article 2538 of the ICC states that "each co-operative member has one vote, regardless of the value of the share or the number of shares held." Thus, despite the general reference made by Article 2519 of the ICC (except compatibility filter) to the rules operating in the field of Plc or Ltd , it is evident that the mutual purpose of the activity carried out by cooperative companies affects their juridical discipline differentiating it considerably from that of the for profit Plc and Ltd.
2. The cooperative company, while pursuing a mutual purpose, carries out in any case a business activity. Co-operatives must therefore be able to carry out their business activities in the market in competition with for profit companies, in respect of which, especially in the past they were less competitive due to the lack of available funding channels.
Lawmakers has intervened at various times on the financial structure of cooperative companies, providing access to increasingly articulated funding sources. A turning point in this regard has been represented by Law n. 59 of 1992, which provided two special classes of shares reserved for cooperatives: investment shares and nonvoting cooperative preferred shares. Both categories are addressed to special subjects, even without the requirements identified by the statute for the admission to the company, not interested in the pursuit of the mutual purpose but to the return on capital invested.
Investment shares are freely transferable and may have a preferential treatment with regard to the distribution of profits that can go so far as to the identification of an interest rate increased by two percent compared to that for the cooperative members; on the other hand, the investor members have a limitation in their decision-making power linked to the exercise of assembly voting rights.
Nonvoting cooperative preferred shares however, are similar to savings shares, as they do not entitle to vote and have special capital franchisees as regards the distribution of profits and repayment of capital.
thermore, Law n. 448 of 1998 provided the possibility for cooperatives to issue bonds, optionally convertible.
The reform of company law has further expanded the funding channels for co-operatives. Paragraph 1 of Article 2526 of the ICC allows the statute of co-operative companies "to provide for the issue of financial instruments in accordance with the regulation on limited shareholder companies" stating that it will always be on the statute to define "financial and administrative rights of financial instruments holders and the eventual conditions governing their transfer ".
May, however, grant the right to vote on matters specifically identified and the right to appoint an independent director or a member of the supervisory body. In summary they are financial instruments suitable to pursue articulated economic functions and can take many different shapes, participating to a greater or lesser extent to the business risk. However they do not give the member status and, unlike actions, are not attributable to capital.
In order to identify the type of financial instruments that article 2526 of the ICC allow co-operative companies to issue is necessary to examine some further laws.
Article 2525 of the ICC paragraph 4 provides that the maximum limits set by the value of the share capital of each member does not apply, as well as with reference to other specific cases provided for by law, "for subscribers of financial instruments with administrative rights ".
If, however, in these financial instruments are encompassed only participatory financial instruments, as provided by the last paragraph of article 2346 ICC, there would have been no need to specify the applicability of the limit of one hundred thousand euro (or eventually the highest for companies with more than five hundred members) since participatory financial instruments are not fractions of company capital.
Paragraph 3 of article 2526 of the ICC provides that "the withdrawal of financial instruments holders that have voting rights is governed by articles 2437 and following articles" and then by the dictated provisions governing the withdrawal of shareholders that do not lend themselves to be applied to the withdrawal of a non-member subject.
Even concerning the above provisions, the doctrine considers that financial instruments referred to art. 2526 of the ICC are not exactly coincident with those predicted from the last paragraph of art. 2346 of the Italian Civil Code.
Article 2526 ICC, therefore, providing that co-operatives can proceed to '"issue financial instruments in accordance with the rules applicable to the S.p.a ( Public Limited Company)", would allow the use of all funding channels provided for the S.p.a referring to a broad and extra-code concept of financial instrument suitable to cover also stocks and bonds. Therefore co-operative companies statute could provide the issue of real participatory financial instruments and various classes of shares.
In this context, however, cooperatives would have so many and different classes of shares not to justify the use, characterized by a more tight discipline, of investment shares and nonvoting cooperative preferred shares.
In any case it is not possible not to observe that rules on co-operative financial instruments are ambiguous and even more it is article 2526 ICC, named "co-operative members and financial partners,". Agreeing with the strict interpretation, which considers the reference contained in article 2526 of the Italian Civil Code limited only to participatory instruments, it must be concluded that the holders are absolutely no members, and the record of the article improperly uses the term "financial partners"; accepting, however, the second and broader interpretation, we must recognize that under the category of financial partners are included both real and proper shareholders and bondholders as also holders of participatory instruments.
3. Regardless of the scale, of greater or lesser extent, which is believed to be paid to the first paragraph of art. 2526 of the ICC one thing is certain: a co-operative company may issue participatory instruments.
Co-operatives participatory financial instruments, however, are not perfectly coincident with those issuable by for profit shareholders companies, in other words we do not face a straightforward transposition of the institute from one case to another. The statute autonomy meets specific limits that have their origins in the peculiarities of the cooperative company and, in particular, in the pursuit of mutual purpose.
First of all, in terms of administrative rights, there is a sort of "constraint of minority" at the expense of holders of financial instruments and, in general, at the expense of people other than the cooperative members so that they, not being interested in mutual exchanges, not assume a dominant position in decision-making processes of the company. In particular, the second part of paragraph 2 of article 2526 of the ICC states that "to holders of financial instruments cannot, however, be attributed more than one-third of the voting rights for all members present or represented at each general meeting."
As, however, regards the power to appoint members of the board of directors, who in any case must be in majority co-operative members, paragraph 4 of article 2542 of the ICC states that "the statute may provide that one or more directors are to be chosen from the different categories of shareholders, in proportion to the interest that each category has in social activity. In any case, to holders of financial instruments cannot be given the right to elect more than one third of the directors. "
Article 2544 of the ICC regards, then, of the supervisory body and its third paragraph provides that "the holders of financial instruments with administrative rights of directors can elect, if the statute provides so, a third of the members of the supervisory body ". Paragraphs 2 and 3 of art. 2344 of the ICC focus on better specifying the real limit to the power of appointment attributable to holders of financial instruments in case that the company has chosen, respectively, the dualistic and monistic governance and control system. In the first case, "holders of financial instruments cannot elect more than one third of the members of the supervisory board and more than a third of the members of the board of management". According, however, to the provisions of paragraph 3 of article 2344 of the ICC "If the co-operative has adopted the system of administration under article 2409 sexiesdecies the directors elected by the holders of financial instruments to an extent not exceeding one third, cannot be attributed to operational powers or they may not be part of the executive committee".
In case the company has decided to adopt the monistic system of management and control, therefore, the members of the board of directors elected by the holders of the securities must be in possession of the independence requirements established for statutory auditors, or those further established in codes of conduct drawn up by trade associations or investment management companies of regulated markets, as may not hold positions of active administration and, probably, will be destined to be part of the committee of management control.
An analysis of the rules for the participation of holders of financial instruments in decision-making processes within the company shows that the lawmakers intended to give co-operative members a dominant position, so as not to allow persons not involved in the pursuit of mutual purpose to take over the management of the company. However regarding property rights, limits imposed by statutory autonomy find their origins in the need not to "force" too much characteristics of a company that still has not a for profit purpose.
The position of the holders of financial instruments, however, is very far from that of the co-operative members for what concerns the preferential rights attributable to them: only co-operative members are subject to the maximum percentage of distribution of dividends, prescribed by law for mainly mutual cooperatives or by statute for other type of co-operatives, and, once again, only to co-operative members can be applied the prohibition of the distribution of profits in the presence of a value between shareholders equity and total debt of the company exceeding one quarter.
Statute, however, cannot, in accordance with paragraph 2 of article 2526 ICC, provide for holders of financial instruments privileges in the distribution of profits and capital repayment going to affect the indivisible reserves in accordance with article 2545 ter of the ICC. Also they cannot be the subject of distribution profits to be allocated, according the annual rate determined by law, in mutual funds for the promotion and development of co-operation.
A characteristic of participatory co-operatives instruments that seems to arise from the text of article 2526 of the ICC and that further differentiates them from those provided in general for S.p.a ( public limited companies) regards the profile of their transfer. The financial instruments mentioned in the last paragraph of article 2346, indeed, can be transferred only in the presence of a statutory provision that in a way determines also the rules of their transfer; article 2526 of the ICC, however, states the statute requires co-operatives to define, during the identification of the characteristics of financial instruments, " the eventual conditions governing their transfer," almost as if, in the absence of other statutory provisions, these instruments were necessarily transferable.
The Italian Civil Code does not preclude co-operative members may be, at the same time, even subscribers of financial instruments. However, lawmakers were concerned about the opportunity to define clear limits to the rights attributable to holders of financial instruments that are already co-operative members. These additional limits imposed to the statute autonomy which find their raison in the peculiar subjective characteristic of the subscriber, reflect the need to preserve the characteristics of the mutual relationship existing between co-operative members and company.
Paragraph 3 letter to article 2545 of the ICC quinques enables the statute to allow the general meeting to assign to the members the divisible reserves through "the issue of financial instruments as prescribed in article 2526 of the ICC ", while paragraph 4 of the same article provides that "divisible reserves, due to the shareholder in the event of dissolution of the relationship, can be assigned, if the statute doesn't provide otherwise, through the issue of freely transferable financial instruments and they must be so when where the value between the net worth and the total debt of the company is less than one quarter. Similarly with regard to rebates the last paragraph of article 2545 sexies of the ICC provides that "the Assembly may approve the distribution of rebates to each member even through the proportional increase of their shares or the issue of new shares, notwithstanding the provisions of article 2525, or through the issue of financial instruments ".
Paragraph 2 of art. 2538 of the ICC further provides that "each co-operative member has one vote regardless of the value of the share or the number of shares held. Statute determines the limitations on voting rights of financial instruments offered for subscription to co-operative members . The ratio of this rule can be found in the need not to create interferences between the institution of one head-one vote and the right to vote eventually connected to financial instruments subscribed by co-operative members, in order not to endanger the balance of decision-making processes of co-operative companies.
Concerning instead property rights paragraph 1, letter b article 2514 of the ICC states only for the mainly mutual cooperatives, "the prohibition on remunerating financial instruments offered for subscription to the cooperative members in an amount more than two points superior from the maximum provided for dividends." Thus it is possible to ensure co-operative members through the subscription of financial instruments circumventing the limits on dividend distributions, motivated by intent speculative in nature rather than against the interest of mutual exchanges.
